21.

22.

23.

24.

25.

arguments and a bundle and set the matter down for a final hearing. I heard the

matter on 7™ March 2008.
The application raised a number of legal and factual issues.

It was common ground that the only basis upon which I could have
jurisdiction to hear the application was if such jurisdiction was conferred by

CPR 3.1(7).

CPR Part 3 bears the heading “THE COURT’S CASE MANAGEMENT
POWERS” CPR 3.1 bears the heading “The court’s general powers of
management” 3.1(1) reads: The list of powers in this rule is in addition to any
powers given to the court by any other rule or practice direction or by any
other enactment or any powers it may otherwise have. The powers then set out
particularly at paragraph (2) are clearly case management powers. 3.1(7)
reads as follows: A power of the court under these Rules to make an order

includes a power to vary or revoke the order.

Mr Curwen says that this power is limited to case management decisions and
cannot enable a party to use it as a backdoor appeal, which he says is what Mr

Poultney is doing.

Mr Curwen lays some store by the fact that the rule refers to orders not
judgments and says that there is a distinction. To support that proposition he
cites paragraph 49 of the judgment of Mr Justice Aikens in Enron (Thrace)
Exploration and Production BV v Clapp and ors [2005] EWCH 401 (COMM).
I note that CPR Pt 3.1.(7) refers to "orders", but not to 'judgments or orders"
which is a formulation used elsewhere in the Rules permitting revocation and
variations. In this case there was a default judgment, which was confirmed, in
part, by a judgment of Langley J after a consideration of the merits of certain
proposed defences. In my view CPR Pt 3.1(7) Does not embrace the current
situation. Even if it does, for the reasons I set out in the next paragraph, I

would not exercise my jurisdiction under that Rule.

11



26.

27.

28.

29.

Unfortunately the judgment does not expand on that view in a way that would
be helpful in this case and as a bald statement cannot be said to be laying

down a point of principle to be followed.

The notes to CPR Part 40 in the White Book discourse on this issue and point
to a time when the distinction between judgments and orders wére important
under the CCR and SCR. It seems that the point had particular importance in
relation to methods of enforcement. One view appéars to be that the authors of
the CPR used the words “judgment” and “order” dependant on the
terminology of the original rule that was being replaced without realising the
distinction. I cannot find and Mr Curwen was unable to assist with any
definitive answer to the reason for a distinction now if indeed one exists. I do
not think there is a distinction under the CPR. Even if there were [ would
conclude that Mr Poultney is applying to set aside an Order namely the order
that he had to pay Mrs Poultney £9000 in costs. The same order that Mrs

Poultney is trying to enforce.

I do not think that 3.1(7) is limited to changing case management decisions of
the type illustrated in 3.1(2). It is notable that when it refers to the Rules it
uses a capital letter, which to my mind means the civil procedure rules as a
whole not just Part 3. Further as will be apparent from the case analysis which
follows that is not a distinction taken up by any of the judgments. Those cases

do deal with the circumstances in which this rule may be used.

Mr Curwen relied on a number of cases. The first in time is Paragon Finance
Plc v Pender [2003] EWHC 2834 (CH) a decision of Mr Justice Peter Smith.
Being a High Court decision it is binding on me. These were possession
proceedings. An order for possession had been made against the Defendants
who appealed and applied to set it aside. At first instance before the circuit
Jjudge the appeal and application was dismissed. On appeal the High Court
took a different view to the judge as to the powers of the court and in
particular at paragraph 74 of his judgment said:

Her Honour Judge Mayer (paragraph 33) accepted Mr Wulwik's submissions

that she had no jurisdiction to entertain an application under order 37.
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